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How Will the Mental Health 

Parity and Addiction Equity Act 

of 2008 Change Your Life?

Overview of the Interim Final Rule

Ron Brand, Executive Director

Minnesota Association of Community Mental Health Programs

Chair, National Council Parity Committee
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Introduction

• Paul Wellstone and Pete Domenici Mental Health Parity and 
Addiction Equity Act of 2008 (MHPAEA)

– Generally effective for plan years after October 3, 2009

– Applies to both mental health and substance use disorder 
(MH/SUD) benefits

• Interim Final Regs issued February 2, 2010 (75 Fed. Reg. 5410)

– Agencies are requesting comments-- they may issue revisions

– Most health plans will need to be reviewed and possibly 
amended in light of these rules
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Session Overview

• Provide an overview of new parity regulations, explaining 

important components as well as what was left out

• Describe how the regulations will impact the benefit plans 

and policies of Medicaid plans, health insurance exchanges, 

and private health insurance companies

• Discuss the implications for persons with mental health and 

substance use conditions and organizations that serve them

• Impact on access to various services and provider-types 

• Consider action steps by providers in related to parity regs.
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General Information on Mental 

Health Parity and Addiction Equity Act

• Regulations apply for plan years beginning July 2, 2010

• Collectively bargained plans have slightly different dates

• General rule – parity applies to if a plan offers 

medical/surgical and MH/SUD benefits (> 50 employees)

• A plan may not apply any financial requirement or 
treatment limitation to mental health or substance use 
disorder benefits requirement or treatment limitation 
applied to in any classification that is more restrictive 
than the predominant financial substantially all
medical/surgical benefits in the same classification
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Requirements/Limitations

• Financial requirements – e.g., deductibles, copayments, 
coinsurance, out-of-pocket maximums 

• Treatment limitations – limit benefits based on frequency 
of treatment, number of visits, days of coverage, days in a 
waiting period, and ―other similar limits on the scope 
and duration of treatment”.
– Quantitative treatment limitation – expressed numerically, 

e.g., annual limit of 50 outpatient visits

– Nonquantitative treatment limitation – not expressed 
numerically but otherwise limits the scope or duration of benefits
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Classifications of Benefits

• 6 classifications of benefits:
– Inpatient, in-network

– Inpatient, out-of-network

– Outpatient, in-network

– Outpatient, out-of-network

– Emergency care

– Prescription drugs

• These are the only classifications used for MHPAEA

• Distinctions between generalists and specialists are not 
separate classifications (eg.  same copays required)
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Classification of Benefits (cont‘d)

• A plan must provide MH/SUD benefits in each 
classification in which it provides medical/surgical benefits
– The complete exclusion of coverage in a classification is 

considered a treatment limitation

– Rules do not require an expansion of the range of 
conditions/disorders covered under the plan

– - This is a clear example of the regulations requiring parity 
in  scope of services i.e. all levels and types of care for 
Med/Surg benefits in  these 6 classifications must be 
provided for MHSUD

– Inpatient, outpatient, and emergency care are defined 
by the plan – must be applied uniformly
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Analyzing Plan Benefits

• Part 1 - A requirement/limit applies to substantially all
medical/surgical benefits in a classification if it applies to at 
least 2/3 of the benefits in that classification

– If not, it cannot be applied to MH/SUD benefits in that 
category

• Part 2 - The predominant level is the one that applies to 
more than 1/2 of medical/surgical benefits subject to the 
requirement/limit in that classification

• Measurement is performed on medical/surgical benefits 
alone and then applied to MH/SUD benefits

• Type (eg. copays) or level (eg. dollar amount, days, or 
percent) of limitation or financial requirement
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Analyzing Plan Benefits (cont‘d)

• Example:

- If 70% of the projected payments for inpatient, in-network 

medical/surgical benefits were subject to a $15 copay…. 

…then… 

- No inpatient, in-network MH/SUD could be subject to a copay 

greater than $15
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Cumulative Requirements

• Definitions:

– Cumulative financial requirements
– e.g., deductibles (excludes lifetime and annual dollar 
limits)

– Cumulative quantitative treatment limitations
– e.g., annual or lifetime day or visit limits

• MH/SUD and medical/surgical benefits must accumulate 
toward the same, combined deductible (or other 
cumulative requirement/limit) within a classification
– In other words, separate but equal deductibles are not allowed 

(even if a plan uses more than one service provider)
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Nonquantitative Treatment Limitations

• Definition - Not expressed numerically but otherwise limits the 
scope or duration of benefits

• Non-exhaustive list of examples:

– Medical management (e.g., utilization review, preauthorization, 
concurrent review, retrospective review, case management, etc.)

– Prescription drug formulary design

– Standards for provider participation in a network, incl, reimb. 
rates

– Determinations of UCR amounts

– Fail-first or step therapy protocols

– Conditioning benefits on completing a course of treatment
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Nonquantitative Treatment Limitations (cont‘d)

• Any processes, strategies, evidentiary standards, or other 
factors used in applying the nonquantitative treatment 
limitations to MH/SUD benefits in a classification must be 
comparable to, and applied no more stringently than, those 
applied to medical/surgical benefits

• Plans must use both a comparable test e.g. is medical 
necessity  applied to a Medical benefit within a class e.g. 
Inpatient but also cannot apply  that medical necessity process  
in a more stringent manner e.g. no precertification for  MH 
inpatient unless Precertification is used for Medical Inpatient

• Cannot require to exhaust EAP benefits unless have a similar 
gatekeeper requirement for medical/surgical benefits
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Prescription Drug Benefits

• Tiering:  A plan satisfies the parity requirements if it has 
different levels of financial requirements on different tiers of 
prescription drugs based on reasonable factors and without 
regard to whether a drug is generally prescribed with 
respect to medical/surgical or MH/SUD benefits

– Reasonable factors: e.g., cost, efficacy, generic vs. brand, 
mail order vs. pharmacy

– Reasonableness must be determined in accordance with 
requirements for nonquantitative treatment limitations
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Other Requirements and Provisions

• Disclosure of criteria for medically necessary 
determinations must be made available to participants, 
beneficiaries, or contracting providers upon request

• The reason for any denial of benefits must be made 
available automatically and free of charge

• Exemptions:  A group health plan must implement 
parity requirements for one full plan year.  If plan costs 
increased more than 2%, exempt from parity 
requirements for one year

• A group health plan sponsored by a small employer 
(<50) does not have to comply with MHPAEA
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Interaction with State Laws

• ―States may continue to apply State Law requirements 
except to the extent that such requirements prevent the 
application of the MHPAEA requirements that are the 
subject of this rulemaking.  State insurance laws that 
are more stringent than the federal requirements 
are unlikely to “prevent the application of” 
MHPAEA, and be preempted. Accordingly, States 
have significant latitude to impose requirements on 
health insurance insurers that are more restrictive than 
the federal law‖ [p. 5430]

• More restrictive in this situation means increased 
consumer protection 
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Interaction with State Laws

• MHPAEA applies to both fully insured and self-insured 

plans--of the plans provide for MH or SUD benefits

• Fully insured are subject to state laws

• A government employer (nonfederal) can opt-out of the 

federal parity requirements
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Expect Additional Guidance from Federal Agencies

• State law pre-emption

• Application to Medicaid managed care plans

• Cost exemption--if plan can show 2% increased cost, it 
can be exempt for one year—
– Future Years can be exempted based on a 1% increase 

• Enforcement:  

• Private enforcement started Oct 3 ,2009 
– Self-insured = Dept. of Labor and IRS

– Non-federal government employees:  HHS

– Fully insured employer plans = State Ins. commissioner & HHS

Additional Perspectives on the 

Parity Law and Regulations

Henry Harbin, MD

Health Care Consultant
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Scope of Service Parity and the 

6 Benefit Classifications

•ñIf a plan provides MH or SUD benefits in any classification of 
benefits described in this paragraph (c)(2)(ii), MH or SUD benefits 
must be provided in every classification in which medical/surgical 
benefits are provided.ò  (IFR)

• Plans must put all Medical and MH/SUD benefits in these 6 classes and 
cannot create new classes that offers non parity services with in a class 

üEg. If a plan reimburses for telemedicine services for Med/Surgical 
conditions then this type of treatment must be placed in one of the 6 
classes 

üEg. A plan cannot refuse to reimburse for a MH/SUD treatment such 
as residential care or intensive outpatient because it doesn’t fit one of 
6 benefit classes 

• Plans are required to offer a similar range and scope of services within a 
benefit class. 
If only a few types of Tx are offered for MH/SUD compared to Med/Surg then this creates 
a greater restriction (Treatment Limitation) on MH/SUD benefits than Medical. Also, this is 
a Treatment limitation placed only on MHSUD which is not allowed by MHPAEA

üEg.  A plan allows a full range and continuum of outpatient treatment 
such as Cardiac rehabilitation, extensive diagnostic tests and visits to 

20

Scope of Service Parity and Levels of Care
Levels of Care Comparing Med Surg and MH/SUD: Overview

There are multiple levels of care on the medical/surgical (M/S) continuum.  These M/S 

levels of care have complementary levels of care on the mental health/substance use 

disorder (MH/SUD) treatment continuum.

1. Acute Hospital: There are acute general hospitals for M/S treatment as well 

as free-standing specialty hospitals for specific medical conditions. 

üThe same is true for MH and SUD.

2. Sub acute Hospital Care: It is not uncommon for M/S patients to be 

transferred to the next level of acuity or intensity when discharged from an acute 

hospital bed e.g. Rehabilitation hospitals.

üThis level of care also exists for the treatment of MH and SUD 

conditions. These facilities are usually called residential treatment centers 

(RTCs) for substance use disorders or for psychiatric treatment.
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Scope of Service Parity and Levels of Care
Levels of Care Comparing Med Surg and MH/SUD: Overview (con’t)

4. Intermediate Care Facility (non-hospital): These inpatient facilities 
include nursing homes and skilled nursing facilities.

ü This level of care compares to intensive 24 hour residential 
rehabilitation services for M/S patients after discharge from acute or sub 
acute levels of hospital care. 

5. Intensive outpatient care: This level of care includes treatment 
interventions that are less intensive than acute, sub acute or ICF 
levels but is more intensive than office based physician/clinician 
treatment settings.
ü Common examples of this for M/S patients include: Outpatient 

Rehabilitation Services, office based chemotherapy for cancer patients: 
these intensive treatments may be in a physicians' office, outpatient 
surgical centers, intensive diagnostic procedures like colonoscopy, etc.

6. Office-based Treatment: This is the most common treatment 
setting for both M/S and MH/SUD patients.
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Non-Quantative Treatment Limitations:  

Reimbursment Rate Parity

• éñ(C) Standards for provider admission to participate in a 

network, including reimbursement ratesò (IFR)

• ñ(D) Plan methods for determining usual, customary, and 

reasonable chargesò (IFR)

• Examples:  

– Consistent payment of MH/SUD providers less than 

Med/Surgical against national standard such as Medicare 

allowables

– Differential reimbursement of annual inflation adjustments 

for MH/SUD vs. Med/Surg.

22
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Non-Quantative Treatment Limitations:

Scientific Criteria Parity

• ―Medical management standards limiting or excluding benefits 

based on medical necessity or medical appropriateness, or based 

on whether the treatment is experimental orInvestigativeò(IFR

• Example:

– Refusal to reimburse for a Mental Health Treatment as 

―Experimental‖ even if that Tx was FDA approved and had 

three random assigned controlled research studies while 

reimbursing for most Medical Treatment that have one 

controlled study and/or have no controlled studies and are 

judged to be non experimental 
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Parity:  Comparability and No Less Stringent
JAMA February, 2009

American College of Cardiology & Am. Heart Association

• In this review, the 16 current practice guidelines that reported levels of 
scientific evidence were reviewed and the degree of scientific support for 2711 
specific practice recommendations was assessed and placed into one of three 
categories:
- Level of evidence A:  multiple randomized trials or meta-analyses

- Level of evidence B:  single randomized trial or nonrandom studies

- Level of evidence C:  expert opinion, case study, standards of care.
• The results show that only 11% of the 2711 recommendations are 

based on level of evidence A – multiple randomized trials.  Of the 

remaining recommendations, 41% are based on level of evidence 

B – a single randomized trial or non-randomized studies and 48% 

are based on level C – expert opinion or case studies.

24
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Parity:  Comparability / No Less Stringent
Heart Scans Still Covered by Medicare1

• The Centers for Medicare and Medicaid Services said it would continue to 
cover the scanning procedure, despite its earlier misgivings over whether 
there was enough evidence to justify paying for the tests under Medicare.

ñBut much of medicine, including treatments Medicare pays for, is 
similarly unproven.  There are a lot of technologies, services and 
treatments that have not been unequivocally shown to improve health 
outcomes in a definitive mannerò, Dr. Straube said.

– Medicare paid for roughly 70,000 of the heart scans in 2006, according 
to the agency, at a cost of $40 million to $50 million.

– ñBefore it enters widespread use, it needs to be critically examined, and 
it has not beenò,said Dr. Mark Grant, a senior scientist for the Blue 
Cross and Blue Shield Association

– But CMS, in the final decision, said there remained “uncertainty 
regarding any potential health benefits‖ from the scans and described 
the existing evidence as of “overall limited quality and limited 
applicability.”

By Reed Abelson; New York Times; Published: March 13, 2008
25
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A Review of Prostate Cancer Leaves 

Men in a Muddle

A diagnosis of prostate cancer is scary enough.  But just as scary is that 

nobody can tell a man the best way to treat it.

• This month, the AHRQ issued a sweeping review of prostate cancer 

treatments, including surgical removal, radiation, hormone therapy and so-

called watchful waiting, which involve careful monitoring but no active 

treatment until the cancer shows signs of growing. Because none of these 

treatments emerged as superior, the agency came to the troubling conclusion 

that it could not recommend one over the others. “Information is really lacking 

to determine whether over all one treatment is more effective and preferred.”

• Dr. Daniel P. Petrylak, associate professor of medicine and director of the 

genitourinary oncology program at Columbia University Medical Center.  

“That‘s the whole problem.  Patients ask me all the time, ‗What is the best 

treatment?‘  And I can‘t give them an evidence-based approach for that, 

because we don‘t have the data.”
• 1. By Tara Parker-Pope; New York Times; Published: February 26, 2008

26
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Medicaid and the Parity Law and Regulations

• ―The MHPAEA requirements apply to Medicaid only insofar as a 
State‘s Medicaid agency contracts with one or more managed 
care organizations (MCOs) or Prepaid Inpatient Health Plans 
(PIHPs), to provide medical/surgical benefits as well as mental 
health or substance use disorder benefits. In this case, those 
MCOs or PIHPs must meet the parity requirements of MHPAEA, 
as incorporated by reference in title XIX of the Act, for contract 
years beginning after October 3, 2009.‖ (CMS Letter of Nov.,  2009)

– Medicaid MCOs and the CHIP program are regulated by the 
Parity statute as of 10/3/09

– CMS will issue additional regulations for Medicaid MCOs
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Medicaid and the Parity Law and Regulations

• Do Medicaid MCOs have to comply with the recently released 
Parity Regulations? 

• For example:

– Will Medicaid MCO‘s have to offer MH/SUD benefits in all 6 classes? 

– Will they have to comply with the Non-Quantitative Treatment Limitations 
(NQTLs)?

– Will they have to reimburse for a similar range and scope of services for 
MH/SUD?

– Will they have to reimburse for a variety of intermediate (between acute 
inpatient and office based treatment) such as ACT Teams and Psychosocial 
Rehabilitation programs?

28



3/12/2010

15

29

Medicaid and the Parity Law and Regulations

• Do Medicaid MCOs have to comply with the recently 
released Parity Regulations? 

• For example:

– Will they have to offer MHSUD benefits in all 6 classes? 

– Will they have to comply with the NQTLs?

– Will they have to reimburse for a similar range and scope of 
services for MHSUD?

– Will they have to reimburse for a variety of intermediate 
(between acute inpatient and office based treatment) such as 
ACT Teams and Psychosocial Rehabilitation programs?

30
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Implications of Parity and Opportunities for Providers

Á Increased outpatient ‗volume‘= competition, price pressure - less co-pays

Á More coverage may change role of ‗safety net' providers.  

Á Short-term, cost concerns may increase interest in carve-outs.

Á Longer-term, potential for cost-offsets increases interest in integration of with both 
primary health care and chronic disease management. 

Á Package ―public sector services‖ for private market—ACT, intensive case 
management, psycho-social- illness management; crisis services

Á Package pricing may be attractive—predictable, comprehensive, effective

Á Solutions: hospital follow-up; diversion; disease management /chronic care

Á Services designed to assist overwhelmed primary care MD‘s:
consults, care mangm‘t, referral protocols, registries, illness mangm‘t.

Á Consumer-friendly, low cost services, e-health, telehealth, etc.

Á Services tailored to specific groups:  dual eligibles; children in SCHIP

Á EHR‘s and registries to help manage continuity and total cost of care

Á More federal standards, health record specs, data privacy, licensure, 
accreditation, service definitions and practice models
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Roles for State Provider Associations

ÁClarify state-level regulatory authority for parity:  Medicaid managed 
care, Insurance Commissioner, HMO‘s

ÁMonitor pre-emption issues, influence implementation

ÁWork with allies or coalitions with common interests

ÁAnticipate opportunities & threats for community providers

ÁMonitor implementation and unintended consequences 

ÁMonitor use of other efforts to control utilization & cost

ÁCost-shifting--private to public, Medicaid carve-in- or ‗-outs

ÁAssist with provider ―readiness‖ strategies: competition, service 
capacity, competence and quality

ÁAdvocacy on interaction of parity and health reform


